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Presentation overview

Agroecology Conference 2019

ü Constitutional imperative to consider the ecological linkages of agriculture
ü The Constitution and the Bill of Rights

- Section 24: Environmental Right
ü National Environmental Management Act and Specific Environmental Management Acts

- Integrated approach to environmental management
- Applicable listed and specified activities
- Mechanisms available to provide regulatory relief

× The Sandveld initiative as a case study

ü Law reform lending opportunities to advance more ecologically minded practices
- NEMLA 4 and NEMA/SEMA review process
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The Constitution of the Republic of South Africa (1996)
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Chapter 2: Bill of Rights
Cornerstone of South African democracy.

ü Section 24 ðEnvironmental Right . 
òEveryone has the right

a. to an environment that is not harmful to their health or well -being; and
b. to have the environment protected, for the benefit of present and future 

generations, through reasonable legislative and other measures that
i. prevent pollution and ecological degradation;
Ii. promote conservation; and
Iii. secure ecologically sustainable development and use of natural resources 

while promoting justifiable economic and social development.ó
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The National Environmental Management Act (107 of 1998)
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ü The National Environmental Management Act promulgated to
give effect to the Environmental Right, inter alia .

Preamble: 

ü State must respect, protect, promote and fulfil the social, 
economic and environmental rights of everyone

ü Strives to address inequality as an important driver of 
environmentally harmful practices

ü Acknowledges that sustainability requires a holistic approach 
(òsocial, economic and environmentaló) that is 
intergenerational (òserves present and future generationsó). 

Other applicable legislation include:

ü SEMAs, 

ü CARA and the 

ü NHRA
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The National Environmental Management Act (cont.)
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National Environmental Management Principles ( Chapter 1 ):

ü Anthropocentric, and focused on equity S.2(2)

ü Sustainability (effectiveness and efficiency) ðS.2(3) and S.2(4)

ü Precautionary principle S.2(4)(a)(vii)

ü Adopt a holistic S.2(4)(b) , approach to impact assessment for activities, from cradle to grave S.2(4)(e)

ü Justice S.2(4)(c)

ü Equitable access S.2(4)(d)

ü Inclusivity S.2(4)(f), as well as recognising other forms of knowledge (such as Traditional Ecological 

Knowledge) S.2(4)(g)

ü Decisions must be proportional to impacts S.2(4)(i)

ü Transparency S.2(4)(k)

ü Intergovernmental coordination S.2(4)(l)

ü Environment held in public trust S.2(4)(o)

ü Polluter pays S.2(4)(p)

ü Gender sensitivity S.2(4)(q)

ü Duty of care S.28
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The National Environmental Management Act (cont.)
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ü Chapter 5:  Integrated Environmental Management

Purpose is to òpromote the application of appropriate environmental management tools in order 
to ensure the integrated environmental management of activitiesó

Also to:

ü òpromote the integration of the principles of environmental management set out in 
section 2éó

ü òidentify, predict and evaluate the actual and potential impactéó of activities

ü òensure that the effects of activitieséreceive adequate considerationéó before they 
take place

ü óensure adequate and appropriate opportunity for public participationéó

Achieved through an integrated approach to planning , and an integrated approach to 
implementing such plans. 

ü Section 24:  Environmental Authorisations (as a tool)

Minister or MEC with concurrence, may identify:

ü activities that require authorisation S.24(2)(a)

ü geographical areas in which specified activities require authorisation S.24(2)(b)

Assessments of the environmental impacts of listed and specified activities must be reported on to 
the competent authority S.24(1) in terms of prescribed procedures S.24(1A). 
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Crop farming: Listed and specified activities

Agroecology Conference 2019

Environmental Impact Assessment Regulations, 2014 (GNR. 982 of 4 December 2014):

ü Basic Assessment Process ðRegulations 19 to 20

ü Scoping and Environmental Impact Assessment Process ðRegulations 21 to 24

Listing Notice : 1 (GNR. 983 of 2014) Suggested process : Basic Assessment process

Activity number : 12

Description : The development of -

(i) Dams or weirs, where the dam or weir, including infrastructure and water surface area,
exceeds 100 square metres ; or

(ii) Infrastructure or structures with a physical footprint of 100 square metres or more

Where such development occurs ð

(a) Within a watercourse ;

(b) In front of a development setback line; or

(c) If no setback exists, within 32 metres of a watercourse, measured from the edge of a

watercourse ;

Excluding ð(SEELN1 FOREXCLUSIONS)
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Crop farming: Listed and specified activities (cont.)
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Listing Notice : 1 (GNR. 983 of 2014) Suggested process : Basic Assessment process

Activity number : 19

Description : The infilling or depositing of any material of more than 10 cubic metres into, or the

dredging, excavation, removal or moving of soil, sand, shell, shell grit, pebbles or rock of

more than 10 cubic metres from a watercourse ;

But excluding é(SEELN1 FOREXCLUSIONS)

Activity number : 27

Description : The clearance of an area of 1 hectare or more, but less than 20 hectares of indigenous
vegetation, except where such clearance of indigenous vegetation is required for:

(i) the undertaking of a linear activity ; or

(ii) maintenance purposes undertaken in accordance with a maintenance management
plan .

Activity number : 67 (phased activities)
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Crop farming: Listed and specified activities (cont.)
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Listing Notice : 2 (GNR. 984 of 2014) Suggested process :
Scoping and Environmental Impact

Reporting process

Activity number : 13

Description : The physical alternation of virgin soil to agriculture, or afforestation for the purposes of

commercial tree, timber or wood production of 100 hectares or more .

Activity number : 15

Description : The clearance of an area of 20 hectares or more of indigenous vegetation, excluding
where such clearance of indigenous vegetation is required for:

(i) the undertaking of a linear activity ; or

(ii) maintenance purposes undertaken in accordance with a maintenance

management plan .
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Listed and specified activities pertinent to agriculture (cont.)
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Listing Notice : 3 (GNR. 985 of 2014) Suggested process : Basic Assessment process

Activity number : 12

Description : The clearance of an area of 300 square metres or more of indigenous vegetation except

where such clearance of indigenous vegetation is required for maintenance purposes
undertaken in accordance with a maintenance management plan .

In the Western Cape Province

(i) within any critically endangered or endangered ecosystem listed in terms of section 52 of

the National Environmental Management : Biodiversity Act 10 of 2004 (NEMBA) or prior to

the publication of such a list, within an area that has been identified as critically
endangered in the National Spatial Biodiversity Assessment 2004.

(ii) within critical biodiversity areas identified in bioregional plans ;

(iii) within the littoral active zone or 100 metres inland from the high water mark of the sea or

an estuarine functional zone, whichever distance is the greater, excluding where such
removal will occur behind the development setback line or erven in urban areas ;

(iv) on land, where, at the time of coming into effect of this Notice or thereafter, such land
was zoned open space, conservation or had an equivalent zoning ; or.

(v) On land designated for protection or conservation purposes in an Environmental

Management Framework adopted in the prescribed manner or a Spatial Development
Framework adopted by the MEC or Minister .

Activity number 26

Description: Phased activities for all activities -
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Other tools available through NEMA
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Environmental Implementation Plans and management plans

NEMA requires national departments that have functions which
may affect the environment, and every environmental provincial
department to compile an Environmental Implementation Plans
within 5 years S.11

ü Includes Department of Agriculture Forestry and Fisheries (no 
EIP at present, but does have a Strategic Plan 2015). 

Purpose of EIP S.12: 

ü To coordinate and harmonise government efforts in the 
environmental space

ü Give effect to cooperative governance (Chapter 3 of 
Constitution)

ü Prevent a province from taking actions that might harm other 
provinces or the nation

Environmental Planning

EIP and Environmental Management Cooperation Agreements 
introduces the concept of Environmental Planning, which must be 
utilised in an integrated manner to tier decision making. 

Other tools to implement environmental planning are also 
available through NEMA:
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Enabling provisions
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Review of NEMA for enabling provisions through which 
integrated environmental planning could be realised: 

ü Eight provisions for implementing a vision

Viable implementation provisions include:

ü S24(2)(c) and (e) Instrument

ü Norms or standards

ü Sector specific regulations

ü Amendment to S24(a) and (b) activities i.e. òexcept 
where undertaken as part of a Farm -Level Management 
Planó. 

ü S24(8)(b) or S24L(4) agreements

ü Protocol

ü Minimum information requirements

However, some of these options are dependent on ancillary 
processes or further clarity.

Options for implementing a vision
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Instruments
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Enabling provision Section 24(2)(c) or (e)

Available to: Minister of MEC with concurrence

(2) The Minister, or an MEC with the concurrence of the Minister, may identify -

(c) geographical areas based on environmental attributes, and specified in spatial

tools or environmental management instruments, adopted in the prescribed manner
by the Minister or an MEC, with the concurrence of the Minister, in which specified

activities may be excluded from the requirement to obtain an environmental

authorisation from the competent authority ;

(e) activities contemplated in paragraphs (a) and (b) that, based on an

environmental management instrument adopted in the prescribed manner by the

Minister or an MEC, with the concurrence of the Minister, may be excluded from the

requirement to obtain an environmental authorisation from the competent authority ;

Dependencies Å Exclusions would need to be conditional both in 

terms of process and geography;

Å Requires the Minister to adopt Instrument Regulations
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Norms or standards
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Enabling provision Section 24(2)(d) and Section 24(10)

Available to: Minister of MEC with concurrence

(2) The Minister, or an MEC with the concurrence of the Minister, may 

identify -

(d) activities contemplated in paragraphs (a) and (b) that may be

excluded from the requirement to obtain an environmental authorisation

from the competent authority, but that must comply with prescribed norms

or standards ;

Dependencies Å a degree of project level discretion is needed (i.e. 

known impacts, known solutions, but within the 

context of the sites in question).

Å State specialists are required to ensure that context 

has been applied appropriately
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Regulations
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Enabling provision Regulations S24(5)

Available to: Minister or MEC with concurrence

(5) The Minister, or an MEC with the concurrence of the Minister, may make 

regulations consistent with subsection (4) -

(a) laying down the procedure to be followed in applying for, the issuing of, 

and monitoring compliance with, environmental authorisations ; 

(h) prescribing minimum criteria for the report content for each type of 

report and for each process that is contemplated in terms of the 

regulations in order to ensure a consistent quality and to facilitate efficient 

evaluation of reports; 

Dependencies ÅWillingness to establish regulations
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Amendment of LN1,2 and 3
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Enabling provision Section 24(2)(a) and (b)

Available to: Minister

(2) The Minister, or an MEC with the concurrence of the Minister, may 

identify -

(a) activities which may not commence without environmental 

authorisation from the competent authority; 

(b) geographical areas based on environmental attributes, and as 

specified in spatial development tools adopted in the prescribed manner 

by the Minister or an MEC, with the concurrence of the Minister, in which 

specified activities may not commence without an environmental 

authorisation from the competent authority; 

Dependencies Å The adoption of a national guideline. 
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Section 24(8)(b) and 24L agreements
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Enabling provision Section 24(8)(b) or Section 24L(4)

Available to: Competent authority

24(8)(b) Authorisations obtained after any investigation, assessment and

communication of the potential impacts or consequences of activities, including an

exemption granted in terms of section 24M or permits obtained under any law for a

listed activity or specified activity in terms of this Act, may be considered by the

competent authority as sufficient for the purposes of section 24(4), provided that

such investigation, assessment and communication comply with the requirements of

section 24(4)(a) and, where applicable, comply with section 24(4)(b) .

24L(4) A competent authority empowered under Chapter 5 to issue an

environmental authorisation may regard an authorisation in terms of any other

legislation that meets all the requirements stipulated in section 24(4)(a) and, where

applicable, section 24(4)(b) to be an environmental authorisation in terms of that

Chapter .

Dependencies Agreement from other authority to augment their 

process/decision with Section 2 and Section 24(4)(a) 

and (b) considerations
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Protocol
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Enabling provision Regulation 10 in EIAR, 2014

Available to: Minister

10. An applicant must ñ
(a) use the application form contemplated in regulation 9 when submitting an 

application in terms of these Regulations;

(b) comply with any protocol or minimum information requirements relevant to the 
application as identified and gazetted by the Minister in a government notice; and

(c) provide the competent authority with all information that reasonably has or may 

have the potential of influencing any decision with regard to an application.

Dependencies Å Clarity on the procedural requirements of compiling 

a protocol

Å An enabling provision to allow a deviation in 

regulated process for applications, namely 

regulations 19 and 20 if Basic Assessment or 

regulation 21 to 24 where Scoping and 

Environmental Impact Reporting must be applied.
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Legislative reform
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NEMLA4 (2017) ðthis is being considered by Parliament.

NEMA/SEMA review

A rationalisation and harmonisation of environmental legislation to 
improve integration, reduce duplication and inconsistencies, and 
identify gaps. 

A National Task Team has been established in this regard, with 
internal departmental sub-task teams created to consider, inter 
alia : 

ü Flexible environmental management tools; and

ü A more prominent role for Environmental Planning.

Upcoming revision of the legislative context


